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Solidarity in EU asylum policy 
SUMMARY 
The unprecedented arrival of refugees and irregular migrants in the EU in 2015 exposed a number 
of deficiencies in EU external border, asylum and migration policy, sparking EU action through 
various legal and policy instruments. While the EU has been relatively successful in securing external 
borders, curbing irregular migrant arrivals and increasing cooperation with third countries, Member 
States are still reluctant to show solidarity and do more to share responsibility for asylum-seekers. 

International cooperation and solidarity is key in helping to manage migration to and between 
states. Under international law, countries have certain legal obligations to assist and protect 
refugees that they accept on their territory, but the legal duties of other states to help and share 
that responsibility are less clear. 

At EU level, the principle of solidarity is set out in Article 80 of the Treaty on the Functioning of the 
European Union (TFEU), however there is currently no consensus on whether it can be used as a 
stand-alone or joint legal basis for secondary legislation. Furthermore, the notions of 'solidarity' and 
'fair sharing of responsibilities' for refugees or asylum-seekers are not defined in EU law. This has 
prompted EU institutions, academics and other stakeholders to propose different ways to resolve 
the issue, such as sharing out relevant tasks and pooling resources at EU level, compensating 
frontline Member States financially and through other contributions – such as flexible solidarity – 
and changing the focus of the European Court of Justice when interpreting EU asylum law. 

In recent years, the EU has provided the Member States most affected by migrant arrivals with 
significant financial and practical support, notably through the EU budget and the deployment of 
personnel and equipment. Nevertheless, the continued failure to reform the EU asylum system, as 
well as the implementation of temporary solidarity measures based on ad-hoc solutions, has 
exposed a crisis of solidarity that shows no signs of being resolved. The von der Leyen Commission 
has made it clear that the new EU asylum system 'should include finding new forms of solidarity and 
should ensure that all Member States make meaningful contributions to support those countries 
under the most pressure'. 
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Issue 
The removal of internal border controls in the European Union (EU) has triggered the gradual 
development of EU policy on external borders, asylum and migration. However, flaws in EU policy 
were exposed during the influx of refugees and irregular migrants to the EU in 2015. The EU 
responded by taking concrete action through the implementation of various laws and policies in an 
attempt to resolve the crisis. Despite the relative effectiveness of these actions in helping to secure 
the external border, reduce the number of irregular migrants arriving at the border and increase 
cooperation with third countries, the issue of solidarity and responsibility-sharing for asylum-
seekers among EU Member States remains problematic. 

Discussions in Council on the reform of the Dublin Regulation have been going on for over three 
years now, with the prospect of an agreement on establishing a concrete definition of solidarity – to 
facilitate a permanent, EU Treaty-based mechanism ensuring fair sharing of responsibility for 
asylum-seekers – seeming unlikely. Although all Member States appear to agree on the fact that the 
current system does not ensure a fair distribution of asylum-seekers, how the solidarity principle 
should be applied to address the failings of the current system remains unclear.  

International solidarity and responsibility-sharing 
According to the 1951 Refugee Convention, countries have certain legal obligations to assist and 
protect refugees that they accept on their territory. However, there is currently a lack of clarity 
regarding the legal requirements of other states to share this responsibility. At the moment, there is 
no binding legal agreement at global level that would ensure the fair sharing of responsibilities for 
refugees or asylum-seekers.  

As discussed by Rebecca Dowd and Jane McAdam in their expert paper, the preamble to the 1951 
Convention emphasises the importance of international cooperation with respect to international 
protection, but does not give any indication as to what that actually means. They point out that 
academics and other stakeholders have extensively focused on determining whether states have an 
obligation when it comes to responsibility-sharing and international cooperation, citing the more 
prevalent view that, although the principle of responsibility – or burden-sharing – is a vital part of 
international refugee law, the obligations placed on states are not legally binding. They go on to 
argue that states currently appear unwilling to agree to concrete commitments on responsibility-
sharing in the form of a new international instrument, even if it is non-binding, something that was 
demonstrated by the negotiations surrounding the 2018 Global Compact on Refugees.1 

Volker Türk and Madeline Garlick argue that states have legal obligations – arising from the United 
Nations (UN) Charter, the statute of the UN High Commission for Refugees (UNHCR), various UN 
General Assembly resolutions and other international instruments – to cooperate with each other 
and show solidarity with regard to refugees. However, they also note that it is extremely difficult to 
determine precisely the form and content that such cooperation should take, and what each state's 
respective contribution should therefore be. In the authors' opinion, this lack of certainty would be 
best addressed by an additional protocol to the 1951 Convention, containing agreed commitments 
to responsibility-sharing, cooperation and solidarity. 

Forms of international solidarity 
According to the Dowd and McAdam paper, which is based on the outcome of the June 2011 
UNHCR expert meeting on international cooperation to share burdens and responsibilities, 
international cooperation 'can be manifested in many forms, including material, technical or 
financial assistance, as well as physical relocation of asylum-seekers and refugees'. The authors 
further suggest that international cooperation to share burdens and responsibilities generally 
consists of two main categories: 

 

https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013R0604
https://www.unhcr.org/3b66c2aa10
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/83C23155258B2F45634F38D493301D5C/S0020589317000343a.pdf/international_cooperation_and_responsibilitysharing_to_protect_refugees_what_why_and_how.pdf
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2018)623550
https://academic.oup.com/ijrl/article/28/4/656/2743476
https://academic.oup.com/ijrl/article/24/2/471/1538108
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 the provision of financial and other assistance to host countries, and  
 the admission of refugees, most commonly through resettlement. 

Offering refugee-hosting countries financial assistance is considered to be the 'most convenient and 
common' and 'the easiest form of sharing'. The most common way for states – usually developed 
countries – to provide financial assistance is through contributions to the UNHCR to support over-
burdened host countries.  

Regarding the admission of refugees, complementary pathways can take many different forms, 
including resettlement, humanitarian visas, work or study opportunities, visa exemptions for certain 
groups, temporary evacuation schemes, labour mobility schemes and family reunification. 

Furthermore, the nature of responsibility-sharing also depends on the circumstances. In the case of 
sea rescue, for example, it may include financial, material, technical or other capacity-building help; 
such as non-disembarking states assuming responsibility for examining applications, providing 
international protection or ensuring long-lasting solutions for displacement. 

The authors further note that the most difficult question with respect to responsibility-sharing is 
how those responsibilities should be measured. In this regard, they refer to the principle of common 
but differentiated responsibilities.2 This principle argues that all states do not have the same 
capabilities with regard to the protection of refugees, and therefore cannot all contribute in the 
same way or to an equal degree. 

EU framework for solidarity 
Legal framework 
The duty of sincere cooperation is set out in Article 4(3) of the Treaty on European Union (TEU), 
which requires the EU and Member States to 'assist each other in carrying out tasks which flow from 
the Treaties', to 'take any appropriate measure, general or particular, to ensure fulfilment of the 
obligations arising out of the Treaties or resulting from the acts of the institutions of the Union' and 
to 'facilitate the achievement of the Union's tasks'. As stated in a 2015 European Parliament working 
document, the principle of sincere cooperation – which applies to all policy areas – obliges the EU 
and its Member States to assist each other in the area of asylum and immigration. 

The principle of solidarity is set out in Article 80 of the Treaty on the Functioning of the European 
Union (TFEU). It covers not only asylum policies, as was the case before the Treaty of Lisbon, but also 
immigration and border control policies. Article 80 clarifies that, whenever necessary, appropriate 
measures to give effect to the principle of solidarity and fair sharing of responsibility – including its 
financial implications – shall be adopted. However, the notions of 'solidarity' and 'fair sharing of 
responsibilities' are not defined.  

Different forms of solidarity 
According to the above-mentioned Parliament working document, solidarity at EU level can be 
divided into two categories: 

 internal solidarity, which refers to the solidarity shown between Member States, 
between the European Union as a whole and its Member States, or between EU citizens 
and third-country nationals present in the EU, and 

 external solidarity, which refers to solidarity by the EU towards people in third countries 
who are fleeing war, persecution, hunger or violent conflicts in their country of origin, 
and solidarity with third countries that currently receive huge numbers of refugees 
fleeing war, persecution and hunger in neighbouring countries. 

Internal solidarity3 can be further divided into the following categories: 

https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2016)589859
https://www.europarl.europa.eu/cmsdata/150782/eprs-study-humanitarian-visas.pdf
https://www.britannica.com/topic/common-but-differentiated-responsibilities
https://www.britannica.com/topic/common-but-differentiated-responsibilities
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M004
https://www.europarl.europa.eu/doceo/document/LIBE-DT-564907_EN.pdf
https://www.europarl.europa.eu/doceo/document/LIBE-DT-564907_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E080
https://www.europarl.europa.eu/doceo/document/LIBE-DT-564907_EN.pdf
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 relocation,4 which refers to the transfer of an applicant for international protection, or a 
beneficiary of international protection, from one Member State to another within the 
European Union; 

 mutual recognition of positive asylum decisions, which works to increase the level of 
trust between Member States and encourage internal solidarity in the context of a 
future permanent relocation mechanism; 

 operational support and joint/supported processing provided via EU agencies 
(European Asylum Support Office, European Border and Coast Guard Agency/Frontex) 
to frontline Member States, either in relation to the processing of applications or 
protection of the external border; 

 pro-active interpretation of the Dublin Regulation through the use of the humanitarian 
clause (Article 17(2)) to bring together family relations based on family or cultural 
considerations, even where that Member State is not responsible under the Dublin 
rules; 

 the Temporary Protection Directive (TPD),5 which provides for both financial solidarity 
and practical solidarity in the form of sharing the reception of displaced people in the 
event of a mass influx. 

Views on Article 80 TFEU 
Article 80 TFEU has not been used as a legal basis to date. The European Commission proposed 
using it as a joint legal basis for funds dealing with asylum and migration, but the Council of the 
European Union rejected the proposal, reiterating its view that Article 80 TFEU does not constitute 
a legal basis within the meaning of EU law and that within the said chapter, only Article 77(2) and 
(3), Article 78(2) and (3) and Article 79(2), (3) and (4) TFEU contain legal bases enabling the relevant 
EU institutions to adopt EU legal acts.  

Parliament has repeatedly taken the view that Article 80 TFEU provides a joint legal basis in the areas 
of asylum, migration and borders along with Articles 77 to 79 TFEU. The authors of the working 
paper thus state that Article 80 TFEU provides a legal basis 'jointly' with Articles 77, 78 or 79 TFEU to 
implement the principle of solidarity in the areas of asylum, immigration and border control, 
whereas the use of Articles 77 to 79 alone would not explicitly or implicitly provide a basis for the 
specific measures necessary to achieve solidarity and fair sharing of responsibility between Member 
States. In line with the concept of joint legal basis, the Advocate General of the Court of Justice of 
the European Union has stated that another Treaty provision on asylum, Article 78(3), constitutes a 
specific legal basis for provisional measures to implement the principle of solidarity, when read in 
conjunction with Article 80 TFEU. 

A similar opinion is expressed by Antonio Caiola in his article on the second sentence of Article 80 
TFEU. According to Caiola, Article 80 TFEU must always be read in conjunction with another 
provision (Article 77, 78 or 79 TFEU) when concrete and appropriate measures are necessary to 
implement the principle of solidarity and the fair sharing of responsibility. Likewise, the Committee 
of the Regions also deems it a valid legal basis to promote solidarity and fair sharing of responsibility.  

A 2011 European Parliament study, which assessed the implementation of Article 80 TFEU, 
concluded that there is currently relatively little consensus on Article 80 TFEU when it comes to its 
effects, scope and outlook. However, the study also stressed that cooperation on these issues is key 
to the success of border, asylum and immigration policies, as well as to the success of the EU as a 
whole. 

A 2019 EPRS study outlines possible further scope for action in the area of immigration, asylum and 
border policies. Specifically, ideas regarding solidarity and the fair sharing of responsibility – 
proposed by institutions, academics and stakeholders on the basis of Article 80 TFEU – include doing 
more to share tasks and pool resources at EU level, as well as compensating frontline Member States 
both financially and through other contributions such as flexible solidarity.  

https://data.consilium.europa.eu/doc/document/ST-8256-2014-ADD-1/en/pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2016-0102_EN.html?redirect
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E077
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E078
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E079
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62015CC0643
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62015CC0643
https://www.europarl.europa.eu/RegData/etudes/ATAG/2020/649325/EPRS_ATA(2020)649325_EN.pdf
https://www.jurisquare.be/fr/journal/cahdroiteur/2018-2/une-base-juridique-pour-la-solidarite-larticle-80-seconde-phrase-tfue/index.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52012IR1665
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52012IR1665
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/453167/IPOL-LIBE_ET(2011)453167_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/630353/EPRS_STU(2019)630353_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E080
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Some, such as Esin Küçük, also suggest that secondary legislation adopted by the EU in relevant 
policy areas – and its interpretation by the CJEU – and an agreement on the definition of shared 
responsibility could facilitate implementation of the principle of solidarity. Scholars, such as 
Valsamis Mitsilegas, further argue that in its interpretation of Article 80, the CJEU needs to move 
from a state-centred and exclusionary concept of solidarity – one that is focused exclusively on the 
state and inter-state relations – to a concept of solidarity based on affected individuals, thus 
respecting their fundamental rights (see case C-411/10).6 

Solidarity and responsibility-sharing in EU asylum policy 
The EU has provided its Member States with significant financial and practical support in recent 
years. The European border and coast guard agency and the European asylum support office have 
provided personnel and equipment, while a new emergency support instrument has been funding 
emergency support operations addressing the needs of migrants and refugees in the most affected 
Member States. Furthermore, by October 2019, more than 34 000 people had been relocated inside 
the EU from Italy and Greece. 

Figure 1 – Number of migrants relocated from Italy and Greece (2015-2017) 

 
Source: European Court of Auditors. 

https://journals.sagepub.com/doi/abs/10.1177/1023263X1602300604
https://link.springer.com/article/10.5117/CMS2014.2.MITS
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62010CJ0411
https://ec.europa.eu/commission/presscorner/detail/en/FS_19_6076
https://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-emergency-support-mechanism-for-the-refugee-crisis
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20191016_com-2019-481-report_en.pdf
https://www.eca.europa.eu/Lists/ECADocuments/SR19_24/SR_Migration_management_EN.pdf
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Nevertheless, the continued failure to reform the current EU asylum system, as well as temporary 
solidarity measures based on ad-hoc solutions, exposes a crisis of solidarity that shows no sign of 
being resolved. Despite three years of EU Council discussions on the reform of the Dublin regulation, 
the Council has so far failed to produce an agreement regarding a concrete definition of solidarity, 
preventing the creation of a permanent, EU treaty-based mechanism to ensure the fair sharing of 
responsibility for asylum-seekers.  

The Dublin Regulation is the main pillar of the common European asylum system (CEAS) and 
establishes the criteria that determine the Member State responsible for examining an asylum 
application, based primarily on the first point of irregular entry. Although a 2016 European 
Commission proposal envisaged a corrective allocation mechanism intended to ease the pressure 
on frontline Member States, some non-governmental organisations (NGOs) considered it 
insufficient and unfair. Furthermore, the European Parliament has consistently called for an 
automatic, binding mechanism for the fair distribution of asylum-seekers among all EU Member 
States, and for limits on access to EU funds for non-cooperative countries, including in its October 
2017 report on the recast of the Dublin Regulation. 

A lack of consensus on how to interpret solidarity, as enshrined in Article 80 TFEU, was already 
apparent during the 2015 emergency relocation exercise. To alleviate the migratory pressure on 
Greece and Italy, which have borne the brunt of the influx of migrants, the Commission tried to 
ensure a fair and balanced distribution and sharing of responsibility for asylum-seekers who were 
already in the EU. However, despite most Member States' willingness to relocate asylum-seekers, 
Slovakia and Hungary objected to the scheme. They challenged the Council's decision to adopt the 
scheme before the CJEU, which rejected their case in a judgment in September 2017 (C-643/15 and 
C-647/15). Despite the judgment, Hungary, Czechia and Poland decided not to cooperate with the 
implementation of the decision, which resulted in the Commission referring them to the CJEU for 
non-compliance with their legal obligations on relocation. 

Crisis in the Mediterranean 
Disagreements regarding the CEAS were reflected in the 2018 'disembarkation crises', when Italy 
and Malta repeatedly prevented NGO and other vessels conducting search and rescue (SAR) 
activities in the Mediterranean from disembarking the people they had rescued at sea in their ports. 
Furthermore, in early 2019, Member States decided to cease the maritime patrols of Operation 
Sophia, an operation that had saved tens of thousands of lives. A policy of forcing migrants to stay 
for several days and sometimes weeks on boats, together with legal action and various 
administrative barriers preventing NGO ships from operating at sea, was the result of a stand-off 
between EU Member States, as most governments were reluctant to offer relocation spaces or to 
give protection to people who needed it. Instead of sharing responsibility fairly and standing in 
solidarity with frontline Member States, EU countries continued to secure external borders and 
focused on cooperating with third countries (in particular Libya) to curb migration flows, prompting 
strong criticism from academia and civil society organisations.  

On the basis of the European Council's June 2018 conclusions, the potential creation of controlled 
centres and regional disembarkation platforms in third countries was explored as a way of resolving 
the disembarkation problem, however no consensus could be reached owing to a lack of political 
and legal feasibility. 

The stark resistance from Italy and Malta to disembarkations prompted a group of Member States 
referred to as a 'coalition of the willing' to show 'ship by ship' solidarity with frontline Member States 
and stranded migrants, and make ad hoc arrangements to take in the people who had disembarked. 
These arrangements, although a positive shift from the previous stand-off, were nevertheless 
criticised for being conducted in a purely intergovernmental fashion, for being dependent on other 
EU countries agreeing to take responsibility for people rescued before their disembarkation and for 
being unpredictable and not compatible with the CEAS. Furthermore, according to experts, this 
partial solidarity fails to deliver a unified approach, fails to consider the interests of all EU countries 

https://opiniojuris.org/2019/08/09/solidarity-a-la-carte-the-eus-response-to-boat-migration/
https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/586639/EPRS_BRI%282016%29586639_EN.pdf
https://www.ecre.org/wp-content/uploads/2016/10/ECRE-Comments-Dublin-IV.pdf
http://www.europarl.europa.eu/doceo/document/TA-8-2016-0102_EN.html?redirect
http://www.europarl.europa.eu/doceo/document/A-8-2017-0345_EN.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E080
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/621862/EPRS_BRI(2018)621862_EN.pdf
http://www.europeanmigrationlaw.eu/en/articles/datas/relocation-from-italy-and-greece.html
https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-09/cp170091en.pdf
http://curia.europa.eu/juris/document/document.jsf?text=relocation&docid=194081&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=2624043#ctx1
http://curia.europa.eu/juris/document/document.jsf?text=relocation&docid=194081&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=2624043#ctx1
http://europa.eu/rapid/press-release_IP-17-5002_en.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016D0993
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016D0993
https://www.consilium.europa.eu/en/press/press-releases/2018/05/14/eunavfor-med-operation-sophia-operation-to-contribute-to-better-information-sharing-on-crime-in-the-mediterranean/
https://wms.flexious.be/editor/plugins/imagemanager/content/2140/PDF/2019/EPIM_Policy_Update_February_2019.pdf
https://www.euronews.com/2018/07/06/prompted-by-eu-libya-quietly-claims-right-to-order-rescuers-to-return-fleeing-migrants
https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-criminologies/blog/2018/04/pushing-0
https://reliefweb.int/report/world/euitalylibya-disputes-over-rescues-put-lives-risk
https://www.consilium.europa.eu/en/press/press-releases/2018/06/29/20180628-euco-conclusions-final/
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20180724_non-paper-controlled-centres-eu-member-states_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20180724_non-paper-controlled-centres-eu-member-states_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20180724_non-paper-regional-disembarkation-arrangements_en.pdf
https://www.ceps.eu/ceps-publications/search-and-rescue-disembarkation-and-relocation-arrangements-in-the-mediterranean/
https://opiniojuris.org/2019/08/09/solidarity-a-la-carte-the-eus-response-to-boat-migration/
https://www.ecre.org/relying-on-relocation-ecre-proposal-for-a-predictable-and-fair-relocation-following-disembarkation/
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and is against the letter and spirit of Article 80 TFEU, which requires EU policies on asylum, migration 
and border management to be based on the fair sharing of responsibilities. 

In December 2018, the Commission suggested that temporary arrangements showing genuine 
solidarity and responsibility could be made. These arrangements, which would be time-limited and 
serve as a stop-gap until the new Dublin Regulation was adopted and applied, could be used to 
anticipate the core elements of the future EU asylum system. Furthermore, several NGOs called for – 
and even presented plans for – a consistent and fair relocation arrangement following 
disembarkation.  

After a series of informal discussions, in September 2019 ministers of four Member States (Germany, 
France, Italy and Malta) reached an agreement on a predictable temporary solidarity mechanism. 
They 'jointly committed' to a non-legally binding scheme with voluntary pledges for the relocation 
of migrants before disembarkation in the central Mediterranean. Although the deal was welcomed 
by some NGOs, including Amnesty International and Oxfam, others raised concerns regarding its 
compliance with EU Treaties and principles – such as equal solidarity and fair distribution of 
responsibility for asylum-seekers among all Member States. Furthermore, SAR NGOs operating in 
the Mediterranean issued a joint statement calling for sanctions against countries that refused to 
comply. 

Calls for solidarity were also made after the Turkish authorities decided in February 2020 to stop 
implementing the EU-Turkey agreement, leading to a significant increase in migrant arrivals along 
the Greek-Turkish border and rising tensions. This prompted Greece to announce that it would not 
be accepting any new asylum applications for one month, and that it was 'invoking Article 78(3) 
TFEU to ensure full European support'. The visit of EU leaders to Greece on 3 March 2020 sent a 
strong signal of unity and readiness to tackle the brewing crisis, while also providing Greece with 
support and practical solidarity. 

The way forward: towards lasting solidarity 
The 2019 Finnish Presidency of the Council expressed the hope that the proposed temporary 
voluntary mechanism could 'serve as an experiment' for the broader reform of the European asylum 
system. However, the initial response from governments at the meeting of EU interior ministers in 
October 2019 did not give much cause for optimism, as Member States clearly indicated that they 
were not prepared to make concrete commitments on responsibility-sharing in the form of a new 
instrument at that time, even if it were non-binding.  

Furthermore, academics have warned that allowing states to choose when to implement solidarity 
measures would mean returning to intergovernmentalism in fields that are now clearly under EU 
competence and subject to qualified majority voting, putting at risk the EU Treaties' objective of 
having a single area of asylum common to all EU Member States. As pointed out in one expert 
opinion, for any system of responsibility-sharing to be sustainable, Member States must be able to 
rely at all times on solidarity from other Member States in order to neutralise the negative effects of 
unbalanced distribution. Otherwise, Member States may be more likely to diverge from the 
accepted way of processing asylum-seekers, for example not taking fingerprints or 'waving 
through' – which poses a threat to the integrity of the Schengen system – or engaging in pushback 
practices. 

The Commission President, Ursula von der Leyen, has made it clear that the new EU asylum system 
'should include finding new forms of solidarity and should ensure that all Member States make 
meaningful contributions to support those countries under the most pressure'. This was also echoed 
by Vice-President Margaritis Schinas, who suggested that all Member States must show solidarity, 
but are able to do this in 'different ways'. During her parliamentary hearing in October 2019, the 
Commissioner for Home Affairs, Ylva Johansson, made a number of commitments, also stating that 
the solidarity mechanism in the EU was not and should not be voluntary. According to the latest 
reports, Member States more or less agree on the need for solidarity with countries facing sudden 

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:52018DC0798
https://amnestyeu.azureedge.net/wp-content/uploads/2019/03/Plan-of-Action_20-Steps-Rescue-System-in-Mediterranean-amd.pdf
https://www.ecre.org/relying-on-relocation-ecre-proposal-for-a-predictable-and-fair-relocation-following-disembarkation/
http://www.statewatch.org/news/2019/sep/eu-temporary-voluntary-relocation-mechanism-declaration.pdf
https://www.amnesty.eu/news/malta-asylum-seeker-disembarkation-deal-shows-a-more-humane-approach-is-possible/
https://www.oxfam.org/en/pressroom/reactions/malta-migration-meeting-positive-first-step
https://www.ceps.eu/wp-content/uploads/2019/10/PI2019_14_SCRC_Malta-Declaration-1.pdf
https://sea-watch.org/en/common-position-on-jha/?fbclid=IwAR2ezcZLOIaPt6eIn3Mjt82m5q4DYWErePQDuIjrQxhgkRF0hTD-uecjIhQ
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migration pressures. However, there are differences regarding the form that this solidarity should 
take, for example whether it should refer to the mandatory relocation of asylum-seekers, or 
solidarity through financial aid, with the latter already having been rejected by the European 
Parliament. 
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ENDNOTES 
1  V. Türk and M. Garlick, 'From Burdens and Responsibilities to Opportunities: The Comprehensive Refugee Response 

Framework and a Global Compact on Refugees', International Journal of Refugee Law, December 2016. 
2  The principle of common but differentiated responsibilities derives from international environmental law establishing 

that all states are responsible for addressing global environmental destruction but not equally responsible. 
3  This briefing focuses on solidarity in EU asylum policy, therefore external solidarity will not be discussed here. 
4  In the autumn of 2015, the European Commission proposed the use of an emergency response mechanism under 

Article 78(3) of the TFEU for the first time in order to set up a temporary relocation scheme to alleviate the pressure on 
frontline Member States. The scheme ended at the end of 2017. 

5  The Temporary Protection Directive has never been triggered. In its April 2015 resolution on the latest tragedies in the 
Mediterranean and EU migration and asylum policies, the European Parliament called on the Council to trigger the 
2001 Temporary Protection Directive's solidarity mechanism in the case of mass and sudden inflows of displaced 
persons. 

6  The European Court of Justice decided that Member States may not transfer an asylum-seeker to a Member State where 
there are substantial grounds for believing that the asylum-seeker would face a real risk of being subjected to inhuman 
or degrading treatment under Article 4 of the Charter of Fundamental Rights. 
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